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Court of Appeals of the District of Columbia 


No. 4494. 

Morris Cohn, Appellant, 


The United States. 


Supreme Court of the District of Columbia. 
Criminal. Xo. 41515. 

The United States, Plaintiff, 


Morris Cohn, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit: 

1 Indictment . 

Filed in Open Court October (i, 1924. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, July Term, A. D. 1924. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

1—4494a 
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That one Morris Colin, late of the District of Colum¬ 
bia aforesaid, on, to wit, the thirtieth day of August, 
in the vear of our Lord one thousand nine hundred and 
twentv-two, and at the District of Columbia aforesaid was 
found guilty and convicted in the Police Court of the Dis¬ 
trict of Columbia of the offense of possessing intoxicat¬ 
ing liquor in violation of the National Prohibition Act, 
and for the said offense of possessing liquor, was sen¬ 
tenced to pay a tine of fifty dollars and, in default, to 
be committed to the Washington Asvlum and Jail for a 
term of fifty days, which said judgment has not been 
vacated, set aside or reversed, but still remains in full force 
and effect. 

And the (Jrand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Morris Cohn, on, to wit, the twenty-ninth 
dav of October, in the vear of our Lord one thousand 
nine hundred and twentv-three, and at the District of Co- 
lumhin aforesaid, did unlawfully and feloniously possess 
a certain intoxicating liquor, to wit, whiskey containing 
one-half of one per centum and more of alcohol by volume, 
the said liquor so possessed as aforesaid being then and 
there tit for use for beverage purposes; against the 
2 form of the statute in such case made and provided, 
and against the peace and government of the said 
United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District nf ('nl nmbia. 

(Endorsed:) Criminal. No. 41 , 91 ."). United States vs. 
Morris Cohn. Violation of National Prohibition Act, sec¬ 
ond offense. Witnesses: Victor P. Kew, M. P.: William S. 
Brown, M. P.; F. T. Rose. A true bill. C. L. Bast, Fore¬ 


man. 


Supreme Court of the District of Columbia. 


Wednesday, October 14", A. I). lffJo. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey presiding. 
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Come as well the Attorney of the United States, as 
the defendant in proper person, according to his recog¬ 
nizance and by his attorney H. T. Whelan, Esquire; and 
thereupon comes a jury of good and lawful men of the Dis¬ 
trict of Columbia, to-wit: John F. Anderson, Frank 
3 Kheehy, Henry C. Bratten, Wm. F. Stone, George R. 

Emrich, Harry X. Toomey, R. C. Fairbanks, Harold 
E. Wood, Arnold Hirsh, Wm. O. Walker, John II. Ledger, 
Wm. L. Wood, who, being sworn to well and trulv try the 
issue joined herein, upon their oath say that the defendant 
is guilty iu manner and form as charged in the indictment; 
whereon said defendant is permitted to remain on the same 
bond. 


Motion for a New Trial. 
Filed October 19, 1925. 


Now comes the defendant and moves the Court for a 
new trial in the above entitled cause, and for reasons there¬ 
for, shows to the Court as follows: 

1. That the verdict is contrarv to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in admitting evidence contrary to 
law. 

4. And for other reasons which will be shown to the 
Court upon the hearing of this motion. 

HARRY T. WHELAX, 
Attorney s for Defendant . 




Supreme Court of the District of Columbia. 


Saturday, November 7", A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, Presiding. 


4 


Come as well the Attorney of the United States, as 
the defendant in proper person, according to his 
recognizance, and by his attorney H. T. Whelan, 
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Esquire; and thereupon the defendant's motion for a new 

trial coming on to be heard, after argument by the counsel 

is by the Court overruled, to which action of the Court the 

defendant by his attorney prays an exception which is 

noted: and thereupon it is demanded of the defendant what 

further he has to sav whv the sentence of the law should not 

• • 

be pronounced against him and In* says nothing except as he 
has already said: whereupon it is considered by the Court 
that for his said offense the defendant be imprisoned in the 
Washington Asylum and .Jail for the period of Ninety 
(!)()) Days, to take effect from and including date of ar¬ 
rival of said defendant at said Asylum and .Jail; and there¬ 
upon tin* defendant by his attorney notes an appeal to 
the Court of Appeals of tin* District of Columbia, from 
the judgment of the Court in this case; whereupon the 
Court fixes the amount of Bond for costs on appeal at one 
hundred dollars or fifty dollars in cash, and the Bond 
for the ap] tea ranee of the defendant at One Thousand 
($1,000.00) Dollars: whereupon the defendant enters into a 
recognizance in the sum of One Thousand ($1,000.00) Dol¬ 
lars with M. S. Kronheim as suretv, to forthwith surrender 
himself to tin* custodv of tin* Marshal of the 1 District to be 
dealt with and proceeded against according to law in case 
the judgment appealed from shall be affirmed, or the ap¬ 
peal for any cause dismissed, or tin 1 judgment be reversed 
and a new trial ordered, or if lie, the said defendant, depart 
the (’ourt without leave. 

5 Memoranda. 

December 1, 1 Tib.—Time for filing Bill of Exceptions ex¬ 
tended until December 24, lJ>2o. 

December 22, 1TJ.*).—Bill of exceptions filed. 

Supreme Court of the District of Columbia. 


Thursday, April 2*2", A. 1). l<)2(i. 

The (’ourt resumes its session pursuant to adjournment, 
Mr. Justice Hoehling, presiding. 
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Bailey, J. 


Now comes here the defendant by his attorneys Messrs. 
Whelan and O’Connell and files with the Court his Bill of 
Exceptions taken during the trial of this case; whereupon 
the defendant by liis attorneys prays the Court to sign and 
make a part of the record, his Bill of Exceptions taken dur¬ 
ing the trial of the case and filed on the 22nd day of April, 
A. I). 192(5, which is accordingly done. 


Assignment of Errors. 
Filed April 28, 1926. 


Xow comes Morris Cohn, the defendant herein, by his 
attorney and for errors in the above entitled cause, assigns 
the following: 


*> 


1. The Court erred in instructing the jury. 

File Court erred in admitting evidence alleged to have 
been unlawfullv seized. 

6 2. That the Court erred in refusing to grant the 

defendant’s motion to suppress evidence. 

WHELAN & O’CONNELL, 

Attorneys for Defendant. 


Designation of Record. 

Filed April 28, 1926. 

******* 

The Clerk, in preparing the record on appeal, will please 
include the following: 

1. The indictment. 

2. The verdict. 

3. Motion for a new trial. 

4. The sentence. 

5. Orders extending time for submitting Bill of Excep¬ 
tions. 
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f). The notation of appeal in open court. 

7. The assignment of errors. 

8. This designation. 

WHELAN & O’CONNELL, 

Attorneys for Defendant . 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to (>, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this tran¬ 
script in Criminal Cause No. 417)1.') wherein The United 
States is Plaintiff and Morris Cohn is Defendant, as the 
same remains upon tin* tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this Jrd day of June, 192b. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

8 In the Supreme Court of the District of Columbia. 

Criminal. Number 41515. 

United States 


Morris Cohn. 

Dill of Exceptions. 

Be it remembered: that on the trial of this case before 
Mr. Justice Bailey and a jury, duly empaneled and sworn to 
try the issues herein, the United States being represented 
by Raymond Neudecker, Esquire, Assistant United States 
Attorney, and the defendant, Colm, by Harry T. Whelan, 


MORRIS COHN VS. THE UNITED STATES. 


Esquire, which trial was begun and concluded on the 14th 
day of October, 1923, the following proceedings were had: 

The jury found the defendant guilty of a second offense 
with transporting intoxicating liquor in violation of the 
National Prohibition Act. 

The defendant was sentenced to serve a period of ninety 
(90) days in the Washington Asylum and Jail of the Dis¬ 
trict of Columbia. 

Facts. 

Testimonv of Officer Victor P. Kew. 


Officer Victor P. Kew, a policeman, while standing at the 
intersection of Columbia Road and Georgia Avenue, North¬ 
west, in the City of Washington, District of Columbia, at 
8:30 a. in., on the 29th day of October, 1923, noticed 
9 a touring car pass him. Cohn was running west and 
without giving any signal, he turned his car north on 
Georgia Avenue; that the officer noticed two boxes on tin* 
seat of the car, partly covered; that he knew the driver of 
the car; that Officer Kew stopped him at Eleventh and Mon¬ 
roe Streets, Northwest, and asked him what he had and he 
said ‘3 boxes of corn.’ Later, on recross examination, 
Officer Kew testified that he was not sure of his testimonv, 
since the arrest took place so long ago, and that what had 
happened was vague in his mind, and he could not be cer¬ 
tain that that testimonv was correct. ‘I took him to the 
station house and charged him with illegal possession and 
transporting, and violation of the traffic regulations;’ that 
lie had some further conversation with Cohn but that it is 
vague in his mind because it has been two years since the 
conversation took place; that in #10 Station house, the 
whiskev was unloaded from Cohn’s car; that in addition to 
the parcels in Cohn’s automobile at the time he stopped 
Cohn at Eleventh and Monroe Streets, X. W., that there 
was a brown leather storm coat over the top of the boxes in 
the car, the boxes being on the back seat; that the coat did 
not completely cover the boxes and on top of that coat was 
a straw wrapper and inside of that was a bottle containing 
some kind of liquor marked ‘White Horse Scotch.’ That 
the witness identified a jar handed to him by the Assistant 
District Attorney, that it was taken out of one of the cartons 
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from Cohn's car ami labeled for analysis in the presence 
of Officer Kew; that the officer turned tins particular jar 
over to the Revenue mm in the Precinct, named \V. S. 
Brown; that the quantity of the liquor in the cartons found 
in Cohn's car was six gallons to a box, eighteen gallons in 
all and in one bottle which was labeled ‘White Horse 
Scotch.’ 

On cross examination the witness testified that he did not 
have a warrant for the arrest of Colin, nor did he have a 
search warrant for the car. Counsel for the de- 
10 fense thereupon moved to strike out his testimony, 
which motion the Court overruled; that on further 
cross examination, the witness testified that he did not 
smell any liquor when the car passed him, that he did not 
see any liquor nor did he taste any, and in answer as to 
whether or not he knew what was in Cohn's car when it 
passed him, he stated that he had a good strong suspicion. 

On re-direct examination. Officer Kew was asked what 
was the first thing that excited or aroused his suspicion in 
the appearance of Cohn's car and in response he stated: 4 1 
knew Morris Cohn and knew that he had been mixed up in 
liquor transactions previous to this;’ that he did not ever 
have any dealings with Cohn relative to liquor transactions 
prior to this time: that he had known Cohn in Southeast 
Washington since the witness then answered, over an 

objection by tin* defense, that he had had occasion in his ex¬ 
perience as a Police Officer, to come in contact with alleged 
liquor law violations and that thereupon the following oc¬ 
curred : 


Bv Mr. Xeudecker: 

Q. “And was there anything in the appearance of the car 
driven by this defendant which suggested to you, independ¬ 
ent of your acquaintance with him, anything concerning the 
character of the parcels of goods he was transporting?” 
A. “Well. 1 know that whiskey, such as corn whiskey and 
gin and things like that are transported in those particular 
kind of cartons and, being covered up like that, would natu¬ 
rally arouse my suspicions." 

( t >. “And did it arouse your suspicion, the fact that it was 
covered up?" A. “It did." 
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Q. “And were the cartons which contained this 

11 particular corn whiskey identical with cartons which 
had figured in other liquor law violations wherein 

you were a participant?” A. “Positively.” 

That thereupon counsel for the defendant moved to strike 
out the testimony about what had happened in other cases, 
but the Court overruled the objection and an exception was 
noted. 

That thereupon the following occurred: 

The Court: 

Q. “Officer what did you say about this car when it ap¬ 
proached you ?” A. “That he turned north after proceed¬ 
ing west on Columbia Hoad, he turned north on Columbia 
Road and he did not give a distinguishing hand signal 
which is called for bv Police Regulations."’ 

The Court: “I will admit the evidence subject to excep¬ 
tion.” 

That on re-cross examination, Officer Kew testified that 
Cohn said to him when he was stopped ‘I have got three 
boxes of corn'; that his recollection is vague about testi¬ 
mony which he gave at the former trial of the case a year 
ago; that he could observe enough of the packages in 

Cohn's car to discern that tliev were boxes similar to corn 

• 

whiskey boxes; that he could not see all of the boxes; that 
lie could not say just how much he could see, but that he 
saw enough to discern that it was one of those boxes.’ 

That thereupon the Government, to further maintain the 
issues upon its part joined, introduced one W. S. Brown, 
who testified that he was a Police Officer attached to #10 
Precinct; that on October 2!), 1923, he was designated and 
working as a Prohibition Agent; that he was at #10 Police 
Precinct on the morning of October 29, 1923, when Morris 
Cohn's car was brought there by Officer Kew; that he 
helped unload from Cohn's car, a number of paste- 

12 board cartons; that thereafter a b/ttle was taken 
from the cartons labeled in the presence of Officer 

Kew, and turned over to him, the witness, by Officer Kew, 
that he in turn turned the bottle over to Dr. Albert Spear, 
a Government Chemist. 
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Tluit thereupon the (lovernment, tr» further maintain the 
issues on its part joined, introduced Dr. Albert Spear, 
when counsel for the defendant stated that he would stipu¬ 
late that the bottle which had been identified bv (Iflicer Kew, 
as having been taken from Colin's car, contained more than 
one half of one per centum of alcohol by volume and was 
tit for use as a beverage. Counsel for defendant further 
stated he would admit that the defendant, Morris Cohn, was 
the same Morris Cohn who had theretofore, on a certain 
date, boon convicted in the Police Court of the District of 
Columbia, for possession of intoxicating liquor, as allowed 
in the indictment. 

Counsel for the defendant objected to its admission on 
the theory that there was no warrant of search or arrest 
and that there was not probable cause for the search by the 
officer. The objection was overruled and an exception 
dulv noted. 


The (iovernment thereupon rested its case in chief, where¬ 
upon Morris Cohn, the defendant, testified in his own de¬ 
fense, in substance, that on October *2‘J, Pd‘2.*>, he had pro¬ 
ceeded in an automobile to an address in the Northwest 
section of tin* city, where he was requested by a friend to 
deliver and transport several cartons, the contents of which 
In* did not know. He testified that he was on his wav back 

to the Southeast section of the citv to make deliverv of the 

• • 

parcels as requested by his friend, when Officer Kew 
Id stopped him. He testified that he was not told what 
the contents of the parcels were; he denied that he 
told Olficer Kew that he had “three boxes of corn on." 

And thereupon defendant rested his case. 

The foregoing is the substance of all of the testimony. 

And then the Point thereupon proceeded to charge the 
jury as follows: 

The Conn (Mr. Justice Bailey): “(ientlemen of tin* 
Jury, the defendant here is charged with a second offense of 
possessing intoxicating liquor, in violation of what is com¬ 
monly called the Volstead Act, and it is admitted he was 
convicted in Police Court on first offense, and it is a ques¬ 
tion for you to determine, the question of fact, whether he 
possessed intoxicating liquors, as alleged in the indict¬ 
ment—if he was guilty of possessing intoxicating liquor. 


Monins Cohn vs. the united states. 
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Now, the proof, I believe, shows lie was in possession, as 
alleged in the indictment. That is, of course, a question 
for vou to determine. 

The defendant claims that he did not know what it was. 
if vou have anv reasonable doubt as to the guilt of the de- 
fendant your verdict should be not guilty; if, on tin* other 
hand, if you have no reasonable doubt as to his guilt, after 
considering the presumption of innocence, your verdict 
should be guiltv.” 

o * 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the .jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make 
14 the same a part of the record herein, which is hereby 
ordered, so that the defendant mav have his case re- 
viewed on appeal, the defendant, by his attorneys, moves 
the Court to sign and seal this, his Bill of Exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
defendant tenders this, his Bill of Kxceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, nor for then, this 22 dav of April, 102f>. 

JEXXIXHS BA ILKV, 

Consent: Just ire. 

WHELAX and 0VOXXELL, 

By HARRY T. WHELAX, 

Attorney for Drf. 

KAYMOXD XEUDECKHR, 

Assistant l\ S. At tot nr n. 


15 | Endorsed:] Criminal. Number 41 r>l.i. Lnited 

States vs. Morris Cohn. Bill of exceptions. W helan 
& O'Connell, Attorneys for Plaintiff, Main (>(>(>(>, (ill) Co¬ 
lumbian Bldg. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4414. Morris Cohn, appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed did. 14, 
1926. Henry W. Hodges, clerk. 
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In The 


(Court of Apprala nf tl)r 
iiatrirt nf (Columbia 

Morris Cohn, 

Appellant, 

vs 

The United States, 

Appellee. 

No. 4494 

Special Calendar 

BRIEF ON BEHALF OF APPELLANT 

STATEMENT OF CASE 

The appellant was indicted for a violation of the Na¬ 
tional Prohibition Act. The indictment contained but 
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oik* count and charged the appellant with what is 
commonly called a second ofTence of possession of in- 
toxcating liquor in violation of the said act. 

The evidence showed that appellant had previously 
been convicted in the Police Court of the District of 
Columbia of illegally possessing intoxicating liquor in 
violation of the National Prohibition Act as alleged in 
the indictment; that on October 29, 1923, he was ar¬ 
rested while driving his automobile on Georgia Ave¬ 
nue or Monroe Street, Northwest, in the District of 
Columbia and at the time of his arrest it was discov¬ 
ered that the appellant had several gallons of intoxi¬ 
cating liquor in the automobile. It was for the posses¬ 
sion of this liquor that appellant was indicted. 


The errors complained of may be grouped as fol¬ 
lows : 

1. The admission of evidence alleged to have been 
unlawfully seized. 

2. Refusal to reject evidence. 

Inasmuch as the admission of the evidence com¬ 
plained of depended solely upon the legality of the ar¬ 
rest, search and seizure, this is the only question in¬ 
volved on this appeal. If the search was legal and 
liquor properly seized, it was properly admitted in evi¬ 
dence, and the verdict of the jury was also proper. 
However, if the search and seizure were unlawful and 
in violation of tin* rights of the appellant, then appel- 



hint's motion to suppress the evidence should have 
been sustained, and the appellant discharged. 


Since the passage of the National Prohibition Act 
almost innumerable cases have been decided in all the 
Courts on the question of searches and seizures, and 
it is difficult to find two cases wherein the facts are 
alike. As yet the question has not been brought 
squarely before this Honorable Court and there is 
therefore no precedent to be guided by. At the pres¬ 
ent time the leading case involving the right of an offi¬ 
cer of the law to stop an automobile on the highway 
and search it to see whether or not liquor is being 
transported therein is the case of Carroll et al. vs. 
r. S., 2fi7 U. S. 1.39, (19 L. Ivl. 04.3, wherein the Court 
says on page 149: 


“On reason and authoritv the true rule is that 

• 

if the search and seizure without a warrant are 
made upon probable cause, that is, upon a belief, 
reasonably arising out of circumstances known to 
the seizing officer, that an automobile or other ve¬ 
hicle contains that which by law is subject to seiz¬ 
ure and destruction the search and seizure are 
valid. The 4th Amendment is to be construed in 
the light of what was deemed an unreasonable 
search and seizure when it was adopted, and in a 
manner which will conserve public interests as 
well as the interests and rights of individual citi¬ 
zens.” 


In this particular case, therefore, whether or not the 
search and seizure were lawful depends upon the ex¬ 
istence or non-existence of circumstances known to the 
seizing officer at the time of the arrest which could be 
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considered sufficient to constitute probable cause for 
the search and seizure. 


The testimony showed that on the day in question 
Officer Kew arrested the defendant in the following 
manner: 

‘‘Q. Will you tell the Court and jury the cir¬ 
cumstances under which you saw the defendant at 
that time? 

A. I saw a car driven by Morris Cohn ap¬ 
proach, running west and approach me at the in¬ 
tersection of Columbia Road—or, off Columbia 
Road—he was coming west and without giving 
any signal he turned his car north on Georgia 
Avenue, and I let on I had not seen anything in the 
car. I noticed two boxes on the seat, partly cov¬ 
ered, and I knew Mr. Cohn, so I did not arouse any 
suspicion— 

The Court (interposing). Do not state what you 
saw; state what von did. 

A. I followed him in another car, stopped him 
at lltli and Monroe Streets, and asked him what he 
had, and he said “Three boxes of corn,” and 1 
took him to the Station house and charged him 
with illegal possession and transporting and vio¬ 
lation of the traffic regulations.“ 


On cross-examination the following testimonv was 
given bv the same officer: 

“Q. Did you have a warrant for the arrest of 
the defendant ? 

A. I did not. 
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( t >. Did yon have a search warrant for the car? 
A. I did not.” 

* * * * * 


“Q. In order that we may have the record clear, 
were you the only one present at that time, your¬ 
self and Cohn, the defendant? 

A. Xo, the man who had the Ford car in which 
I overtook him; it was one of those Pork Products 
Fords, and I got in the hack of it so that I would 
not arouse his suspicion, and told the hoy when he 
got alongside of him so he could not proceed any 
further, to crowd him, and the hoy said, ‘Here he 
is,’ and I jumped out.” 

# .* * # * 


( c ). Xow, of course, you did not smell any liquor 
when this car passed you? 

A. Xo, sir. 

(,). Xow, you did not see any intoxicating liquor? 

A. Xo, sir. 

Q. Xor did you taste any? 

A. Xo, sir. 

( t ). And you did not know what was in that car 
when it passed you, did you? 

A. (Xo response.) 

Q. Did you know what was in that car when it 
passed you? 

A. I had a good strong suspicion. 

# # * * * 
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REDIRECT EXAMINATION 


Q. Officer Kew, what was the first tiling that ex¬ 
cited or aroused your suspicion about the appear¬ 
ance of Colin’s car? 

A. Well, as I stated, I knew Morris Colin, and 
knew that he had been mixed up in liquor transac¬ 
tions previous to this. 

Q. Did you ever have any dealings with Morris 
Cohn relative to liquor transactions before this 
time? 

A. No, sir. 

Q. I mean, in your line of duty as Police Officer ? 

A. No, sir; never. 

Q. How long had you known Cohn? 

A. 1922, in Southeast Washington. 

Q. And during your assignment of duty to No. 
10 Police Precinct, did you have—now don’t an¬ 
swer this, of course, until Mr. Whelan has an op¬ 
portunity to object to it—in your experience there 
did you have occasion to come in contact with al- 
leged liquor law violations? 

Mr. Whelan. I object. 

Mr. Neudecker. I propose, of course, to follow 
it up. 

The Court. 1 overrule it for the present. An¬ 
swer the question. 

A. Yes. 

Q. And was there anything in the appearance of 
the car driven by this defendant which suggested 
to you, independent of your acquaintance with 
him, anything concerning the character of parcels 
of goods he was transporting? 
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A. Well, I know that whiskey, such as corn 
whiskey, and gin, and things like that are trans¬ 
ported in those particular kind of cartons, and 
being covered up like that, would naturally arouse 
my suspicion. 

(,). And did it arouse your suspicion, the fact 
that it was covered up? 

A. It did. 

Q. And were the cartons which contained this 
particular corn whiskey identical with cartons 
which had figured in other liquor law violations 
wherein you were a participant? 

A. Positivelv. 

Mr. Whelan. We move to strike that out, if Your 
Honor please, what happened in other cases. 

Mr. Xeudecker. I am asking that, I asked that 
question if the Court please, if the particular car¬ 
tons which contained the corn whiskey were iden- 
tical in appearance and kind with those which this 
Officer’s experience taught him were used in the 
transportation of and conveyance of other whiskey 
and similar corn liquor transactions. 

The Court. I overrule the objection. 

Mr. Whelan. We except, Your Honor. 

* # * # * 


RECROSS-EX AMTXATION 

Q. Officer Kew, will you tell me again what it 
was the defendant, Cohn, said to you when you ap¬ 
proached him—he said he had corn whiskey— 
three boxes of corn whiskey, something like that, is 
that it ? 

A. “I have got three boxes of corn.” 
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Now, do you remember testifying in this case 
about a year ago when you were asked exactly 
the same question? 

A. Yes, I did testify in this case a year ago. I 
can not say I remember the exact wording of the 
questions and answers. 

Q. Do you remember Mr. Kelly, the prosecuting 
attorney, asking you to state your story, and you 
testified as follows: “He turned west on Irving 
Street, and as far as 11th Street, and he went 
along the line of lltli Street in a northerly direc¬ 
tion until at Monroe Street we overtook him and 
pulled him to the curb. I said, ‘What have you got 
on’? lie said, ‘Oh, you know what 1 have,’ and 
started laughing?” 

A. I might have said that; it is very possible; 
this case has been hanging fire two years, and it 
might be possible 1 answered it in that manner. 

* # * * * 

Q. Do you remember further you testified you 
said, “I said, ‘Well, you are burnt up this time. 
You are going over to the station house.’ ” Do you 
remember saying that ? 

A. 1 might have said that. 

Q. But your recollection now—your recollec¬ 
tion is not so good, you say? 

A. Not so good; there has been a lapse of time. 

Q. Are you positive that he said ‘1 have corn,’ 
when you said, ‘What have you got.’ Are you pos¬ 
itive of that ? 

A. That could be just as vague as the rest. 
There was some conversation after that time. 

Bv Mr. Xeudecker: 

Q. Has the question which Mr. Whelan asked 
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you, Mr. Ivew, concerning this corn, and his an¬ 
swer, served to refresh your recollection about any 
conversation that followed immediately there 
after! 

A. Well, if I had to relate that conversation 
word for word, 1 could not do it, and part of it 
might he one way or another. I would not feel 
safe to state word for word, because T am not sure 
of it, that is all. 

Q. But, have any of the questions which Mr. 

Whelan asked vou refreshed vour recollection 

•> • 

about any part of the conversation you had with 
Cohn at that time? 

A. No further now than previously. T know 
there was a conversation. 

Bv Mr. Whelan: 

Q. Now, were these boxes marked in any way? 

A. Not that I know of. Oh, yes; there was a 
mark on that; there was a mark concerning the 
type of jars—glass jars. 

Q. You do not recall what that mark was ? 

A. No, I could not say; they were Mason jars— 
I could not say if they were Mason jars or not. 

Q. Well, you said there was a coat, or wrap, 
over the packages? 

A. Yes. 

Q. How much of any one package could you ob¬ 
serve ? 

A. I could observe enough to discern that they 
were boxes similar to corn whiskey boxes. 

Q. Well, do you mean by that that corn whiskey 
onlv comes in a certain kind of box? 
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A. Xo, indeed. 

(,). You do not mean by that. Officer, that only 
corn whiskey is put in that kind of boxes? 

A. Oh, no. 

• 

Q. Isn’t it a fact that a box, a strong cardboard 
box, very strong, that would hold six jars, and that 
they were covered up, these glasses, and that they 
are the customarv fruit jar boxes? 

• i' 

A. They are the boxes in which those empty 
glass jars are sold to the men in business. 

( t ). Well, did you ever see any of them sold to 
men in business? 

A. Yes, 1 have. 

Q. And what were they purchased for? 

A. Well, I do not know the purpose for their 
purchase. I have seen the farmers purchase 
whole truck loads. 

* # * * * 


Q. And you say you just suspected what was in 
these boxes? 

A. That is all. 

( t ). But you haven’t told me how much of the box 
von could see. 

A. I could see enough to determine that they 
were corn whiskev boxes. 

The Court. Xow, these cartons that you spoke 
about, are tliev the ordinarv cartons that Mason 
jars were sold in ? 

A. Yes, sir, tliev use them the same wav for 
transporting commodities in them. 

( t ). Ilow much of any one of the boxes could you 
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see? Could you see the corner of it, the top of it, 
or all of it! 

A. I could not see all of it; I can not say just 
how much I could see. I saw enough to discern it 
was one of those boxes. 

Q. Well, it might have been a larger box than • 
that; you could not see all of it. 

A. Xo; it was on the seat. 

Q. You suspected it was a Mason jar box? 

A. Yes. 

The foregoing is a statement of the testimony re¬ 
garding what happened leading up to the arrest of ap¬ 
pellant, and the search of his automobile and the seiz¬ 
ure of the liquor. 


The witness Kew testified that he knew the appellant 
and knew that he had been mixed up in liquor transac¬ 
tions. lie further stated that he had never had any 
dealings with Cohn with reference to liquor transac¬ 
tions. Consequently all he could have known was 
what had been told to him. In the case of Bolt vs. 
United States, 55 App. I). C. 120, the Court said: 

“The Court erred in permitting the two police 
officers to testify as to what was said to them by 
an unidentified informant, out of the presence of 
the plaintiff in error. This was hearsay evidence 
and highly prejudicial. See Engle v. U. S., 48 
App. D. C. 400, 475.” 


Also in the case of Schencks vs. U. S., 55 App. D. C. 
84, the Court said: 
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“It' the peace officer has reason to believe and 
does believe that a search or seizure ought to be 
made, In* should state in his affidavit the facts 
which led him to that conclusion, und which were 
known to him of his own knowledge. If lie has no 
first hand information as to the material facts, but 
has been informed bv another as to facts or con- 
ditions which would justify the issuance of proc¬ 
ess for search or seizure, the officer should secure 
the informer’s affidavit positively alleging of the 
latter’s own knowledge the existence of such facts 
or conditions.’’ 


Admittedly the rule as to what constitutes probable 
cause for the search of an automobile and what consti¬ 
tutes probable cause for the search of a building is not 
the same. This was held in the case of Carroll vs. The 
V. 8., above referred to. But all the cases hold that 
the right of a police officer to stop and search an au¬ 
tomobile depends upon the existence of probable cause 
justifying the search. The difficulty in each case is in 
determining when probable cause exists, and of what 
it consists. 


In this case the officer testified that he neither saw, 
smelled or tasted any liquor. He does say that the 
appellant failed to give a distinguishing hand signal re¬ 
quired by the traffic regulations, and infers that it was 
for his failure to do so that appellant was arrested, 
and that the discovery of the liquor was subsequent to 
a lawful arrest. However, the conduct of the officer 
according to his testimonv does not bear out this ex- 
planation, for the reason that the officer says that he 
had a suspicion that the appellant had liquor in his 
car, and that he, the officer, “let on I had not seen 
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anything in the car. I noticed two boxes on the seat, 
partly covered and I knew Mr. Colin, so I did not 
arouse any suspicion.” 

Mere suspicion not supported by facts within the 
knowledge of the officer is not sufficient to justify an 
arrest, even though the suspicions are afterwards jus¬ 
tified : 


Snyder vs. U. S., 285 Fed. 1. 

State vs. Wills, 91 W. Va. 059, 24 A. L. R. 1398 
(Ann.). 

I". S. vs. Slusser, 270 Fed. 818. 

Youman vs. State, 189 Ivy. 152, 13 A. L. R. 
1303 (Ann.). 

U. S. vs. Remhert, 284 Fed. 990. 

U. S. vs. Myers, 287 Fed. 200. 

Robertson vs. State, 43 Fla. 150, 52 L. R. A. 751. 

It would seem to be almost useless to cite the great 
number of cases which have been decided in both the 
State and the Federal Courts involving search and sei¬ 
zure. The officer in this case, in reply to the question, 
“And you say you just suspected what was in these 
boxes!” replied, “That is all.” He does not say that 
his suspicions were aroused by the actions of the ap¬ 
pellant after he, the officer, had placed the appellant 
under arrest for the alleged traffic violation. The testi¬ 
mony indicates that the officer became suspicious and 
used the alleged traffic violation as a ruse to apprehend 
the appellant so as to give him an opportunity to 
search the automobile in order to determine whether 
or not his original suspicions were in fact well founded. 
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It is admitted that all that the officer was able to 
see were some pasteboard cartons, which according to 
the marks on them contained nothing more than ordi¬ 
nary fruit jars. That these jars are suitable for con- 
tainers for liquor is not denied, but there was nothing 
about the containers to indicate to the officer that 
they were full or empty inasmuch as the officer was not 
in a position to say whether or not there were glass 
jars in the packages, much less glass jars filled with 
liquor. 


It is respectfully submitted therefore that there was 
no probable cause for the search of the automobile of 
the appellant, and that the seizure of the liquor was in 
violation of the constitutional rights of the appellant, 
and that the Court erred in admitting the evidence 
over the objection of the appellant's attorney, and for 
this reason the verdict of the jury should be set aside 
and the appellant granted a new trial. 


Respectfully submitted, 


Wiielan & O’Connell, 
Attorneys for the Appellant. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1926 


Xo. 20, Special Calendar 

Morris Cohn, appellant 

v. 

The United States, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Mor ris Colin was convicted in the Supreme Court 
of the District of Columbia, October 14,1925, under 
an indictment charging unlawful possession of in¬ 
toxicating liquor, second offense. From that con¬ 
viction he appeals to this Court. 

The evidence disclosed that appellant had pre¬ 
viously been convicted in the Police Court of the 
District of Columbia of unlawfully possessing in¬ 
toxicating liquor in violation of the National Pro¬ 
hibition Act. On October 29, 1923, he was arrested 
by a police officer who was stationed at Columbia 
Road and Georgia Avenue NW., in the City of 
Washington, directing traffic. The officer noticed 

15400—20 (1) 


a touring ear pass him, turning north on Columbia 
Road without the driver giving a “ distinguishing 
hand signal/’ called for by police regulations of the 
District. He pursued Cohn some distance, stop¬ 
ping him at 11th and Monroe Streets N\V. Colm 
was charged with violating the traffic regulations, 
and, upon being taken to Number 10 Police Station, 
it was discovered that his automobile contained 
three boxes of contraband liquor and a bottle of 
liquor labeled “White Horse Scotch/" 

The policeman testified that when the automo¬ 
bile passed him he noticed two boxes in the car 
partly covered: that he knew the driver of the car; 
that a brown leather storm coat was thrown over 
the boxes in the rear seat of the machine, but the 
coat did not completely cover the boxes; that on 
to}) of the coat was a straw wrapper, and inside 
of that was a lx>ttle. This was the so-called “White 
Horse Scotch."' 

Tt appears (Rec. page 7) that the officer asked 
Cohn what he had in the car and the latter replied: 
“Three boxes of corn."" The officer did not have 
a search warrant nor a warrant of arrest. He tes¬ 
tified that he knew appellant and knew that he had 
been mixed up in liquor transactions prior to this 
time; that he had come in contact with liquor law 
violations in the line of his duty as a police of¬ 
ficer and that he knew liquor such as corn whiskey, 
and gin, were customarily transported in boxes sim¬ 
ilar to those which he saw in Cohn’s car; that the 
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boxes being wrapped up, naturally aroused his sus- 
picion; that the boxes, or cartons, in Cohn’s ma¬ 
chine were identical in appearance with cartons 
that he had theretofore seen in cases of other un¬ 
lawful liquor transportations. On cross-examina¬ 
tion the Officer testified that he could observe two 
of the packages or boxes in Cohn’s car; that they 
were similar to those ordinarily used in the trans¬ 
portation of contraband liquor; that he could not 
see all the boxes; that he could not be positive 
of how much was visible, but that he was positive 
that they were boxes or cartons similar in appear¬ 
ance to those customarilv used in other instances 

%/ 

of illegal liquor transportation. (Rec. page 9.) 

There was further proof that the contents of the 

boxes found in Colin's machine that dav were con- 

* 

traband liquor. With that evidence the appellant 

does not find fault in this appeal. In his own 

behalf Cohn testified that on October 29, 1923, he 

had gone in his automobile to an address in the 

Northwest section of the citv where he was re- 

%/ 

quested by a friend to transport and deliver sev¬ 
eral cartons, the contents of which he was ignorant. 
He further testified that he was on his wav back 
to the Southeast section of the city to make delivery 
of the parcels when the Police Officer stopped him; 
he denied the statement of the Officer that he had 
told the Policeman that he had “three cases of 
corn on.” This is substantially all the material 

testimonv adduced at the trial. 

* 
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ARGUMENT 

Appellee contends, first, that there was a lawful 
arrest of Cohn for violating police regulations, and 
that having made such arrest the discovery of con¬ 
traband liquor in Cohn’s car might properly he 
followed by seizure of the liquor even though there 
was no search warrant. Appellee contends, sec¬ 
ondly, that the search and seizure were made on 
probable cause, especially in light of the defend¬ 
ant's own statement to the Officer as to what was 
in the boxes in his car. 

Assuming that Cohn’s arrest for violating a traf¬ 
fic regulation was lawful, and there is no contention 
made by appellant that it was not lawful, it is es¬ 
pecially significant to consider, in this connection, 
the authority given under the National Prohibition 
Act for officers of the law to seize intoxicating 
liquor which they shall “discover” being unlaw¬ 
fully transported in motor vehicles. Such author¬ 
ity is conferred by Title IT, Section 26, of the Na¬ 
tional Prohibition Act (Comp. St. Ann, 1923, Sec¬ 
tion 1038VL>), which concerns “the commissioner, his 
assistant, inspectors, or any officer of the law,” 
within which official generalization a prohibition 
agent or a police officer comes. The Section reads 
as follows: 

When the Commissioner, his assistant, in¬ 
spectors, or any officer shall discover any 
person in the act of transporting, in violation 
of the law, intoxicating liquor in any * * * 
automobile * * * it shall be his dutv to 



seize any and all intoxicating liquor found 
therein being transported, contrary to 
law * * *, and to arrest any person 

found in charge thereof. 

It thus follows that, Cohn having been lawfully 
arrested for violating the traffic regulation, it was 
the duty of the Police Officer, if he 44 discovered” 
contraband liquor in Cohn’s automobile, to arrest 
Cohn as a person in charge thereof. 

Numerous cases decided in Federal Courts of Appeal— 
What constitutes probable cause 


Countless cases have been decided bv the District 
Courts affecting the search of motor vehicles and 
seizure of contraband liquor therein since the enact¬ 
ment of the Eighteenth Amendment. In quite a 
number of instances the Circuit Courts of Appeal 
have pronounced their views on this question. In 
Milam cl ah v. United States (C. C. A. 4), 296 Fed. 
629, it was held that prohibition agents, having 
definite information that contraband liquor was be¬ 
ing conveyed in a motor car along a certain road, 
and being on watch to intercept it, were justified in 
searching the truck and seizing its contents. In this 


case the officers were searching for liquor and found 


that the truck contained a number of Chinese aliens 


who were being smuggled into this country. In 
holding that the Federal officers, being definitely 
advised that an automobile containing contraband 
liquor was to pass along a certain road, were justi- 


fi 


tied in st<>] >]>inc: the car and searching it, the court 
said: 

In view of the difficulties of enforcing the 

mandates of the Eighteenth Amendment, 

and the statutes passed in pursuance of it, 

we cannot shut our eves to the fact known 

• 

to everybody, that the traffic in intoxicating 
liquors is carried on by professional crimi¬ 
nals in motor cars. Robberies and other 
crimes are committed, and criminals escape 
bv their use. To hold that such motor cars 
must never be stopped or searched without a 
search warrant would be a long step by the 
courts in aid of the traffic outlawed by the 
Constitution. The argument in favor of 
stopping and searching, without warrant, 
motor cars in the effort to detect robbery 
and other crimes and to discover stolen 
goods is also very strong, but with that we 
are not now concerned. Objections to such 
searches made by officers with due courtesy 
and judgment generally come, not from citi¬ 
zens interested in the observance of the law, 
but from criminals who invoke the Constitu¬ 
tion as a means of concealment of crime. 

The doctrine thus annunciated in the Milam case 
has been quoted with approval in Ash v. United 
States (C. C. A. 4) 299 Fed. 277, and Altshuler v. 
United States (C. C. A. 3), 3 Fed. (2nd), 791. 

In Ash v. United States, supra, the defendant 
was convicted of unlawful transportation and pos¬ 
session of intoxicating liquors and he complained 


that his automobile was improperly searched. A 
Prohibition Officer knew Ash and had information 
that he was going to bring a load of liquor along 
a given route. The Officer intercepted Ash, jumped 
on the running board of the car as the machine 
started to move off, and directed that Ash stop the 
car. The Officer actually assisted in the physical 
stopping of the machine. The car was searched 
and several cases of contraband liquor found. The 
Officer had no search warrant. Said the Court: 

It is manifest that the words “ shall dis¬ 
cover ” (used in Section 2(>, Title II of the 
National Prohibition Act) were intended to 
be given effect to, having regard to the pur¬ 
poses of the act to prevent the transportation 
of liquors in vehicles, which makes it ordi¬ 
narily impracticable, certainly where auto¬ 
mobiles are used in the commission of the of¬ 
fense, because of the character of the vehicle 
and the manner and speed at which the same 
may be operated, to pursue the usual for¬ 
mality of procuring a search warrant, as 
where the violation is confined to a particu¬ 
lar time and place. In cases of this charac¬ 
ter, if the facts and circumstances then pat¬ 
ent to him were such as would reasonablv 

• 

lead an officer to believe that the law was 
being violated by the unlawful transporta¬ 
tion of intoxicating liquors, he is authorized 
to seize and hold the same and cause the 
arrest of the person so transporting. Citing 
Milam et ah v. United States, supra . 
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Facts held sufficient ta justify search of automobiles 
without warrant—Good faith stressed 


In re Woodward (C. C.), 1 Fed. (2nd), 672, in 
whirl] Milam et id. v. United States, supra, Ash v. 
United States supra, and United States v. Stafford, 
296 Fed. 709, are cited with approval, customs in¬ 
spectors were held to have had reasonable cause for 
believing that persons occupying a truck, driven at 
a high rate of speed in the early morning hours, 
wen* violating the National Prohibition Act, war¬ 
ranting the arrest of such persons and searching the 
machine without search warrants. Customs of¬ 
ficers were on the lookout for the truck, following 
information to them as to their contents, and, over¬ 
hauling the truck after a chase, the Court justified 
their search of the truck and seizure of the contra¬ 
band liquor, saying: 

They acted in good faith, and confirmation 
of their suspicions readily presented itself. 
In the circumstances, no warrant was re¬ 
quired to make search and seizure. There 
was nothing unreasonable in doing so, either 
under the Tariff Act or the National Pro¬ 
hibition Act. 


In Alshuler v. United States, supra, it was held 
that prohibition agents who knew that the defend¬ 
ant had received a telephonic order for the delivery 
of liquor at a certain time and place, and who 
knew defendant's automobile license, had a right 
to intercept and arrest him and search his auto- 

A. 

mobile without a warrant without having actu- 
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ally seen liquor in the automobile. In this case the 
defendant protested the search of the automobile 
without a warrant, but his protest was not heeded, 
and the Circuit Court of Appeals sustained the 
trial court in holding that the search was not un¬ 
lawful. 

Common-law arrest and search not changed—Finding 
of contraband liquor may justify search 

At common law it was always lawful to arrest a 
person without warrant where a crime was being 
committed in the presence of an officer, and to en¬ 
ter a building without warrant in which said crime 
was being perpetrated. This right has not been 
taken over by either constitutional or statutory law. 
McBride v. United States , 284 Fed. 416; Vachine v. 
United States , 283 Fed. 35; United States v. Kap¬ 
lan, 286 Fed. 963. 

The knowledge that justifies belief as to the 

actual or probable existence of the crime may arise 

from anv of the senses. United States v. Borkow - 
%* 

ski, 268 Fed. 408; Lambert v. United States , 282 
Fed. 413. The knowledge justifying belief as to 
the existence of the crime in the McBride and 
Borkowski cases arose from the sense of smell— 
in the Lambert case, from certain information fur¬ 
nished the officers, coupled with the actions of the 
accused. The Vachina case is authority for the 
proposition that where a bottle or demijohn con¬ 
taining intoxicating liquor unlawfully in defend¬ 
ant’s possession were in plain sight Avhen officers 
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entered the premises, seizure thereof was legal re¬ 
gardless of whether or not they had a valid search 
warrant. 

To the same effect is O'Conner v. United States, 
281 Fed. 396. The ease of United States v. Bate¬ 
man, 278 Fed. 231, goes so far as to say that in 
view of the impossibility of procuring warrants 
for the search of automobiles suspected of trans¬ 
porting intoxicating liquor, officers making such 
search without a warrant have a right to stop and 
search machines, and the finding of liquor in such 
machines justifies the search. 

Section 26 of Title II of the National Prohibition 


Act says that if officers of the law “shall discover’’ 
any person in the act of transporting, in violation 
of the law, intoxicating liquors, it is made their 
duty to seize said liquors and the vehicle in which 
they are being transported and to arrest the person 
in charge of said vehicle. In Lafazier et at. v. 
United States (C. C. A.), 4 Fed. (2nd), 817, where 
information was received by prohibition authorities 
that a boat loaded with liquor intended to land its 
cargo along the shores of Rhode Island, between 
two given points, and where, acting on such infor¬ 
mation, they went to the road along which the 
liquor was to be transported and stopped a truck 
containing contraband liquor, seizing its contents. 
The truck fully loaded, the officers, after causing 
it to be stopped, went to the back of the truck and 
lifted up the canvas and found covered cases 
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marked “Scotch Whiskey.” Two men were upon 

the truck and one of them, when asked, said that 

the truck was loaded with whiskev. Seizure and 

* 

arrest was then made. The Court held that the 
officers were acting within the rule laid down by the 
Supreme Court in Carroll et al. v. United States, 
267 U. S. 139, and were justified in stopping the 
truck in order to make investigation as to its con¬ 
tents. 

Colin's admission confirmed officer's suspicion—Officer 
then had no alternative hut to arrest and seize 
liquor 

Tn the instant case, Cohn frankly told the Officer 
that he had three cases of “corn” in his car. This 
was before he was taken to the station house. Con¬ 
fronted with such a statement the Police Officer was 
compelled to act. There was no escape from his 
duty, and even if Cohn had not been arrested for 
violating a traffic law, search of his car and seizure 
of its contents‘were, appellee submits, perfectly 
justified. 

The Police Officer knew Cohn and knew that he 
had been “mixed up” in liquor transactions before 
and this information was obviously of the same 
character as the information possessed by most of¬ 
ficials who are advised that certain persons are en¬ 
gaged in violations of the law, namely, it was hear¬ 
say information. The Officer testified he had a 
strong suspicion as to what the car contained and 
when he overtook Cohn’s car he was met with the 
frank statement that it contained liquor. 


12 


Practically the same situation is presented by the 
record, as confronted the Court in Carroll et ah v. 
United States, supra , upon which appellant ap¬ 
parently lays great stress. Prohibition agents, en¬ 
gaged in a regular patrol along the important high¬ 
ways from Detroit to Grand Rapids, to stop and 
seize liquor carried in automobiles, knew or had 
evidence to make them believe that the Carrolls were 
so-called bootleggers in Grand Rapids. The offi¬ 
cers noticed the Carrolls going from Grand Rapids 
to Detroit and attempted to follow them to the latter 
city, to see what their business was, but they es¬ 
caped observation. It was two months later that the 

officers suddenlv met the Carrolls on their wav to 

• • 

Grand Rapids, presumably from Detroit. The offi¬ 
cers believed the Carrolls were carrying liquor on 
this occasion, and the Supreme Court of the United 
States, from the fact that the officers knew what 
business the Carrolls were engaged in, said they had 
reasonable cause for thinking that the defendants 
were engaged in the unlawful transportation of 
liquor. Much stress was made by the Carrolls that 
the officers were not actually looking for them at the 
particular time when they appeared, but the Court 
disregarded this theory, remarking that a§ soon as 
the Carrolls did appear, being known to the officers, 
the latter were entitled to use their reasoning 
faculties, upon all the facts of which they had pre¬ 
vious knowledge in respect to the defendants. Re¬ 
specting the arrest of the Carrolls and the search 
of their automobile, the Supreme Court said: 
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In the light of these authorities, and what 
is shown by this record, it is clear the officers 
here had justification for the search and 
seizure. This is to say that the facts and 
circumstances within their knowledge and of 
which they had reasonably trustworthy in¬ 
formation, were sufficient in themselves to 
warrant a man of reasonable caution in the 
belief that intoxicating liquor was being 
transported in the automobile which they 
stopped and searched. 

In Stacy v. Emery, 97 U. S. 642, a suit for dam¬ 
ages for seizure by a collector, this Court defined 
probable cause as follows: 

If the facts and circumstances before the 
officer are such as to warrant a man of pru¬ 
dence and caution in believing that the of¬ 
fense has been committed, it is sufficient. 
Citing Locke v. United States, 7 Cranch, 
339; The George, 1 Mason 24; The Thomp¬ 
son, 3 Wall. 155. 

In McCarthy v. de Armit, 99 Pa. St. 63, the Su¬ 
preme Court of Pennsylvania sum up the definition 
of probable cause in this way: 

The substance of all the definitions is a 
reasonable ground for belief in guilt. 

Cohn was violating a traffic regulation of the Dis¬ 
trict of Columbia, when he first came under obser¬ 
vation of the Policeman. That fact, coupled with 
the appearance of the load in the automobile he 
was driving, caused the Officer to pursue him, his 
arrest on a traffic charge following. Whether it 
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was before, or after, Cohn was accused of trans¬ 
porting liquor, is, appellee submits, immaterial. 
The Police Officer was justified in arresting Cohn 
for violating the traffic regulation. When Cohn 
confirmed the Officer’s suspicions as to the charac¬ 
ter of goods he was transporting, by his frank ad¬ 
mission that he had on board “three cases of corn,’" 
he left no further room for doubt that it was the 
dutv of the Officer to act as the evidence shows he 
did. 

From this view of the facts, it follows that the 
evidence obtained bv Colin's arrest, was lawfully 
obtained and the trial Court did not commit error 
in admitting the evidence. For this reason, its 
judgment should be affirmed. 

Iiespectfnil v submitted. 

Peyton Gordon, 

United States Attorney, 
Raymond Neudecker, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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